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ABSTRACT
This study focuses on the role and performance of ADR, specifically adjudicative tribunals, in
addressing the challenge of inundation and delay in dispute settlement processes in traditional
courts in Zambia. The study, whilst using the CCPT as a yardstick, uses a mixed methodological
approach of descriptive and inferential statistical methods to analyze the extent to which cases
brought before the CCPT were speedily being settled. According to the author’s knowledge, no
comprehensive work was available dedicated to understanding the performance of ADR,
specifically adjudicative tribunals, using a mixed methodological approach as stated.
Quantitatively, the study calculated the disposition times of published decisions of the CCPT from
2014 to 2017. The study finds that the average duration of disposal of cases was 11 months, a value
significantly higher than the envisaged target of 6 months.1 The study, however, notes that there
has been constant improvement in the duration of cases settled over overtime. However, despite the
enunciated ensuing positive developments, the study notes that more needs to be done if the CCPT
was to operate at its optimal level. Firstly, the CCPT needs to operate on a full time basis and should
be adequately funded. Conversely, the budget for the tribunal was 500% lower than that of a similar
outfit in South Africa. This signified an eminent challenge affecting performance. Further,
improved performance should entail having in place properly outlined and legally encoded
timeframes for which cases should be heard and determined. The study also notes that appeals from
the CCPT should lie straight to the Court of Appeal. This is because for one to be appointed
Chairperson, they need to have 10 years or more experience at the bar which is the same
qualification as that of High Court Judges. Further, the study also notes that ADR processes should
be accountable to the court system. Any development which breeds unbridled preference for ADR
has potential to promote unhealthy competition with the courts. And thus, the study underwrites the
oversight role of the Court on tribunal decisions through appeals. In the case of CCPC v Hill Jam
Investment Limited2, the High Court found the action of the CCPT ultra vires when it attempted to
hear a criminal matter whose jurisdiction was that of the superior Court of records. Therefore,
without interpretation of the High Court, wrong precedence would have been advanced.
Key words: Alternative Dispute Resolution; Adjudicative Tribunals, Performance.
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Note: One of the KPIs of the CCPT was to dispose of cases within 6 months.
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INTRODUCTION
Adjudicative tribunals refer to independent administrative bodies that are created by
statutes to resolve disputes between conflicting parties. 3 Bequeathed with power to
perform quasi-judicial functions that are otherwise fulfilled by the formal judicial
system,4 these tribunals are a product of administrative law which is concerned with
public authorities.5
Significantly, these adjudicative tribunals are established on the premise to provide
simple, cheap and speedy justice.6 Their introduction is part of legal reforms to address
the challenge of inundation by the traditional court systems. Literature indicates that,
in most countries globally, Zambia inclusive, there has been inordinate delays in the
processing of cases by ordinary courts.7 This has led to the proliferation of ADR related
processes, including those with adjudicative functions. This is the case in the
Commonwealth administrations, where rapid multiplication of adjudicative tribunals
has been observed. 8 And Zambia has copious adjudicative Tribunals9 covering various
jurisdictions i.e. social, political, and economic matters.
The Competition and Consumer Protection Tribunal (CCPT) is one such. As an
adjudicative tribunal, it is an integral component of Zambia’s economic governance
system. Created by the Competition and Consumer Protection Act (CCPA) 10 No. 24 of
2010, this body is granted dispute resolution powers11 to hear appeals from consumers
and businesses of the decisions of the Competition and Consumer Protection
Commission (CCPC)12. The Commission can also refer cases to the competition
adjudicative body for action after completing the investigations. The Act mandates the
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Hereunto Referred to as “The Competition Act”
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Under Article 68 of the Competition and Consumer Protection Act; The functions of the Tribunal are to — (a)
hear any appeal made to it under this Act; and (b) perform such other functions as are assigned to it under
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Here unto referred to as the Commission

Commission to perform regulatory functions13 in all sectors of the economy. These
functions include regulating restrictive business practices, abuse of dominant position
of market power, anti-competitive mergers and acquisitions and cartels as these have
potential to minimise competition among players in markets and also affect the
consumer welfare14.
The competition adjudicative tribunal draws its statutory authority to hear disputes
hinging on the aforementioned functions of the Commission from Section 68 of the
Act. These provisions grant the Tribunal inherent responsibilities to render impartial
decisions according to a judicial procedure on the basis of law and legal standards that
guarantee at a minimum - the procedural equality of the parties. The Act also grants
the adjudicative tribunal powers to perform such other functions as are assigned to it
under the Act or any other law15. This gives room for the adjudicative body to also
preside over cases that do not originate from appeals against the decisions of the
Commission. The Act has also provided for an appeal system beyond the tribunal.
Those not happy with the decision of the tribunal can still appeal to the High Court of
Zambia and all the way to the Supreme Court16. This appeal process is applicable to all
cases that would have been presided over using the Act, regardless of the volume of
fines or size of the parties concerned.
Preceding the current dispute settlement framework as prescribed under the Act, the
institutional design for competition and consumer adjudication was different under
the predecessor – the Competition and Fair-Trading Act (CFTA) Cap 417 of 199417.
Appeals under the CFTA were taken straight to the High Court and this is said 18 to
have been characterised by a very long appeal processes as courts took time in
handling cases of firms and consumers that appealed against the decision of the
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Article 5 of the CCPA outlines the functions and these include a) review the operation of markets in Zambia
and the conditions of competition in those markets; (b) review the trading practices pursued by enterprises doing
business in Zambia; (c) investigate and assess restrictive agreements, abuse of dominant positions and mergers;
(d) investigate unfair trading practices and unfair contract terms and impose such sanctions as may be necessary;
(e) undertake and publish general studies on the effectiveness of competition in individual sectors of the economy
in Zambia and on matters of concern to consumers; (f) act as a primary advocate for competition and effective
consumer protection in Zambia; (g) advise Government on laws affecting competition and consumer protection;
(h) provide information for the guidance of consumers regarding their rights under this Act;
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Competition and Consumer Protection Commission Policy (2009)
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Section 68 (b) of the CCPA
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Section 75 of the CCPA
17
Note: Competition and Fair Trading Act Chapter 417 of 1994 was the first law dealing with competition and
consumer protection matters in Zambia.
18
CUTS (2015), The Impact of the Competition Reforms on Business in Zambia: An Evaluation of the Zambian
Business Licensing and Regulatory Reform Programme, Lusaka 2015

Commission19. This was perceived to be a costly approach and was undermining the
due process of justice20. Thus, the Government of the Republic of Zambia, based on
the recommendation of the Business Licensing Reform Programme (BLRP)
Committee Report of 200921 and reaffirmed in the Competition Policy of 200922,
recommended the need to repeal the CFTA. The mooted purpose for this legal reform
was twofold. To strengthen the provisions on competition and consumer protection
and to grant the commission with enhanced administrative powers to impose fines.
The second purpose was to introduce a new adjudicative model that would
expeditiously hear and dispose of appeals ensuing from the decisions of the
Commission and perform any other functions as prescribed by the law.
The introduction of the new adjudicative model was, perhaps, with anticipation that
the enhanced administrative powers granted to the Commission to impose fines would
result in eminence of cases and disputes. This, therefore, conjured the need to
introduce an institution that would perform quasi-judicial functions that are otherwise
fulfilled by the formal judicial system. And in affirmation, the tribunal has between
October 2012 and December 2017, presided over one hundred (100) appeal cases23.
These cases reflect the intensity of the work handled by the adjudicative body over the
years. It is, however, unclear whether the cases have been speedily disposed of as
envisioned by its introduction or not. The prosecution of a case (the take-off) does not
always, or regularly tell us much about the effect of the case on society (the landing) 24.
Further, an aggregate tally of activity does not also provide insight into the doctrinal
signiﬁcance of individual matters, especially “small” cases whose inﬂuence on
jurisprudence exceed their seemingly modest economic stakes25. Knowledge,
therefore, informed by empirical considerations is necessary. And it must be
appreciated that the creation of an institution that works by delivering good policy
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See UNCTAD (2012), Voluntary Peer Review Of Competition Law And Policy: Zambia,
UNCTAD/DITC/CLP/2012/1 (OVERVIEW) Zambia, Geneva, 2012
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BLRC (2009), Assessment of the Business Licensing and Regulatory Reforms in Zambia: Government of the
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See 2016 CCPT Annual Report…CUTS (2017), Ibid. World Bank (2016), Assessment of Political Economy
of Competition in Zambia: Working Draft, Lusaka 2016
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results for consumers and business typically occurs through a series of incremental
improvements over time26. An agency or institution tests different approaches,
evaluates consequences and makes reﬁnements27. This is a general trend that is
influencing institutions across the public policy spectrum worldwide, not just in the
area of competition enforcement and adjudication.28
Therefore, given that it is now years since the adjudicative body was established, and
considering its statutory role in providing parties with remedies, it was important to
subject it to evaluation, hence this paper.

METHOD
In trying to understand the extent to which the CCPT had speedily resolved cases, the
paper employed a mixed methodological approach of a descriptive research and
inferential statistical method, underwritten by use of qualitative and quantitative
research approaches. Qualitatively, the study does two things: first, it employs a nonparticipant observation method on the key developments of the CCPT’s adjudication
processes and procedures. Specifically, his exploration was focused on understanding
procedure for appeals, preparations for hearing and its interface with disputing
parties. Part of the tools used in collecting this information included conducting Semistructured interviews with the tribunal secretariat and the CCPC staff. Kombo and
Tromp, note that Semi-structured interviews offer a considerable amount of flexibility
to researchers to examine the respondents using a basic interview structure.29 Even if
it is a guided conversation between researchers and interviewees, an appreciable
flexibility is offered to the researchers.
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At the point of these interviews, literature

had already shown that performance was affected by a number of factors, among
which included, internal measures of accountability. To have an appreciation of these
internal measures, therefore, open ended questions were used with a view to get
broader and expressive responses.
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Secondly, using content analysis, the paper also examines, compares and contrasts
between developments in Zambia and at regional level – with South Africa used as a
yardstick. Content analysis, involved mapping the spectrum of multidisciplinary
literature regarding the phenomenon in questions. This process included identifying
text types and other sources of data, such as existing empirical data and practices.
Quantitatively, the study calculated the disposition times of published decisions of the
tribunal from 2014 to 2017. As noted by White, a target population is a pool of potential
research participants from which actual respondents are picked.31 Bernard adds that a
population is the entire group that one wants to draw conclusions about.32 A sample,
on the other hand, is the specific group were data will be collected from.

33Arguably,

the size of the sample is always less than the total size of the population. The target
population for this exercise was the number and category of cases heard and disposed
of by the competition tribunal. As reported earlier, the competition tribunal has
presided over One Hundred (100) appeal cases from 2012 and December 2017. 34 Of
these appeal cases, about 41 were reportedly conclusively disposed-off.35 And a
thorough assessment of these, from the perspective of when they were commenced
and disposed-off, revealed that only 24 cases had such information recorded in the
competition tribunal secretariat. These 24 cases were those which were documented
from 2014 following the consolidation of the tribunal secretariat and improvement in
record management. Therefore, the targeted sample, give the small number, was the
entire 24 cases recorded.
In undertaking this analysis, the inferential statistical method36, particularly the One
Sample T Test, was used to test the indicated hypothesis. The One Sample T Test was
desired because the data points used were fewer than 30 and this could not inform
normal distribution to enable one use other analytical processes. Therefore, the One
Sample T Test tested the hypothesis which presaged that if the average duration of
disposal of cases was greater than six (6) months then the tribunal was not meeting its
31

White, C.J. Research a Practical Guide, (Pretoria: Ithuthuko Investments Publishing, 2015), 22.
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Fourth Edition. Rowman & Littlefield Publishers, Inc.p.146
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Ibid. p.169
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Annual Report (2018). Competition and Consumer Protection Tribunal. Last Accessed. May 2019. p.8.
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Ibid. p.8.
36
Note. While descriptive statistics allowed this research to quickly summarize the major characteristics of a
dataset, inferential statistics went further uncover patterns or relationships in a dataset and judgments about data
in terms of the time it took for cases sampled.
32

envisaged target based on its Key Performance Indicators (KPIs).37Therefore, the
hypothesis was given as follows:
Hypothesis:
𝐻0 : 𝜇 ≤ 6
𝐻𝑎 : 𝜇 > 6
𝑥̅ −𝜇

While the Test statistic under 𝐻0 is given as 𝑡𝑛−1 ~ 𝑠

⁄ 𝑛
√

.

The above equation was framed on the assumption that the population duration
measurements were independent and normally distributed. Therefore, the X-BAR was
the sample mean, MU was the population mean or target months for disposal of cases,
‘s’ was the sample standard deviation, and ‘n’ was the sample size.
Note under the null hypothesis, the 𝐻0 was rejected if the test statistic was greater than
the critical value at α=5%.

INSTITUTIONAL

DESIGN

FOR

COMPETITION

AND

CONSUMER

PROTECTION ADJUDICATION
The scope of what one should consider to be the institutional design of a competition
and consumer protection adjudicative framework is extremely wide as it covers every
aspect of the governance of the institutions, of their internal organization and the
relationship with the outside38. These could be government, parliament, the business
community and consumers39. This paper does not attempt to look at all these dynamics
but rather looks at them from the periphery defined by Fox and Trebilcock. There are
three types of institutional designs with respect to competition and consumer
protection adjudication40. The first is the bifurcated judicial model. Under this system,
the competition authority does the investigations and then goes to court for
enforcement. The second is the bifurcated agency/tribunal model, where the
37

Note: the CCPT, in its 2015 Annual Report reported that it had set a target of 6 months for disposing of cases
brought before it.
38
Frederic Jenny, ‘The institutional design of Competition Authorities: Debates and Trends (2016) 2
39
Ibid
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Fox, Eleanor M. and Trebilcock, Michael J (2012), the Design of Competition Law Institutions and the Global
Convergence of Process Norms: The GAL Competition Project. New York University Law and Economics
Working Papers. Paper 304.

competition authority has to rely on a specialized tribunal for enforcement. This
means that the competition authority will only be an investigation arm without any
power to pass an order, which is the role for the Tribunal. The third is the integrated
agency model, where the first level of adjudication is done by the competition
authority, with the Tribunal coming in on appeals41. At appeals level, adversarial and
inquisitorial system are options. The latter system is a legal system where the court or
tribunal is actively involved in proof of facts by taking investigation of the case42. An
adversarial system is that where the court acts as a referee between the prosecution
and the defence. The whole process is a contest between two parties. The bedrock
principle in both systems is that trial must precede judgment43. This section, therefore,
attempts to understand which system is applicable to the Zambia competition and
consumer protection adjudication regime.
Zambia’s competition and consumer protection adjudication stems from the 1990s.
Before the enactment of the CCPA of 2010, Zambia’s competition and cosumer
protection nomenclature was under the jurisdiction of the Competition and Fair
Trading Act (CFTA) of 199444. The CFTA, was part of the new regulatory initiatives
introduced to regulate the then ensuing market dynamics as a result of the Structural
Adjustment Programme (SAP). Under the CFTA, the then Zambia Competition
Commission (ZCC) was granted investigative powers to investigate cases in violation.
Section 16 of the CFTA stated that any person who contravenes or fails to comply with
any provision of this Act, shall be guilty of an offence and shall be liable “upon
conviction” to a fine not exceeding one hundred thousand penalty units or
imprisonment for a term not exceeding five years or to both.
The CFTA was an effective law for about 15 years in Zambia, during which a number
of problems and constraints were identified. Most of these constraints emanated from
the weaknesses of the Act and the institutional design 45. These weaknesses
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Note: Whichever model is chosen, cases go to court, whether immediately or ultimately.
See: Yan Yu, The Adversarial System vs. The Inquisitorial System, Nankai University, School of Law
https://www.rossmoyneshs.wa.edu.au/
43
Kuckes, Niki (2006) "Civil Due Process, Criminal Due Process," Yale Law & Policy Review: Vol. 25: Iss. 1,
Article 2. Available at: http://digitalcommons.law.yale.edu/ylpr/vol25/iss1/2
44
Not this Act came into force on February 15, 1995
45
Note: Among the identified challenges contained in the Business Licencing Regulatory Committee Report
constituted under the Private Sector Development Reform Programme (PSDRP) included Limited provisions
scope for interpretation and treatment of cartels and vertical restraints; Limited clarity on the definitions of
mergers and their notification process; Limited coverage and clarity of public interest in the Act; Lack of
42

necessitated the reforming of the CFTA. In 2010, the CFTA was repealed and replaced
by the Competition and Consumer Protection Act (No.24 of 2010). The new law
renamed the ZCC to Competition and Consumer Protection Commission (CCPC) in
line with its extended mandate to cover consumer issues. Part II46 of the CCPA
describes the function of the commission and these include among others to;
a) Review the operation of markets in Zambia and the conditions of competition
in those markets;
b) Review the trading practices pursued by enterprises doing business in
Zambia;
c) Investigate and assess restrictive agreements, abuse of dominant positions
and mergers; and,
d) Investigate unfair trading practices and unfair contract terms and impose
such sanctions as may be necessary;
The CCPA strengthens the provisions on competition and consumer protection as
envisaged in the reforms. The CCPC is given its legal mandate under Section 4 and the
CCPC is given the necessary powers to investigate all the three types of anticompetitive
practices,

namely;

restrictive

business

and

anticompetitive

practices 47,

anticompetitive mergers and acquisitions (M&As) and abuse of dominance 48. The
investigation power is also augmented by the appointment of inspectors49, who are
empowered by the Act to conduct dawn raids50.
The CCPA also introduces administrative fines for the CCPC and leniency Programme.
The latter was incorporated into the new Act in order to facilitate easy identification
of cartelistic behaviour. Under Section 79 of the Act, CCPC may operate a leniency

administrative powers by the Commission to impose fines on businesses and consumers in breach of the law; and
Absence of an alternative dispute settlement mechanism.
46
See: Part II (5) of CCPA 2010
47
See Part III – section 8-23
48
See Part Iv – section 24-37
49
PART II Section 7. (1)… states that The Board may appoint any suitable person to be an inspector for the
purposes of ensuring compliance with this Act, on such terms and conditions as the Board may determine.
50

PART II Section 7 (6) states that A person who— (a) delays or obstructs an inspector in the performance of the
inspector’s functions; (b) refuses to give an inspector such reasonable assistance as the inspector may require for
the purpose of exercising the inspector’s powers; or (c) gives an inspector false or misleading information in
answer to an inquiry made by the inspector; commits an offence and is liable, upon conviction, to a fine not
exceeding two hundred thousand penalty units or to imprisonment for a period not exceeding two years, or to
both.

programme where an enterprise that voluntarily discloses the existence of an
agreement that is prohibited under this CCPA, and cooperates with the CCPC in the
investigation of the practice, may not be subject to all or part of a fine that could
otherwise be imposed. This is expected to help increase chances of successfully
prosecuting cartels. Section 79 also provides for details of the leniency programme to
be provided for under specific guidelines to be produced by CCPC. As a result, CCPC
came up with such guidelines, which are now in effect since 2015. Under the
programme, companies that have engaged in a cartel conduct can come to the
Commission and give information and evidence which can lead to the successful
prosecution of the cartel. The ‘first through the door’ firm that participated in the cartel
would be entitled to leniency for 100 percent of fines while the second firm gets a 50
percent reduction of the fine. Any other firm that comes forward after two firms have
already disclosed would not be entitled to any leniency.
In terms of administrative powers, the CCPA gives CCPC power to impose fines. And
there are two types of fines i.e. administrative and penal. The administrative fines are
imposed by the Commission while the penal fines hinge on criminal law and can only
be imposed through traditional courts. This issue is discussed further in the
subsequent Chapter. Thus, CCPC only imposes administrative fines and they only
become penal fines once the parties decide to challenge the decision of the
Commission as well as the Tribunal and take the matter to the court. Under the CCPC
Act, 2010, an enterprise that violates any provisions of the Act is liable to a fine of 10
percent of its annual turnover51.
Besides the strengthening of the coverage and scope of anticompetitive practices to be
handled under the CCPA, the Act also introduced an adjudicative the - Competition
and Consumer Protection Tribunal (CCPT). The introduction of the adjudicative
model was, perhaps, with anticipation that the enhanced administrative powers
granted to the commission to impose fines would result in eminence of cases and
disputes. This, therefore, conjured the need to introduce an institution that would
perform quasi-judicial functions that are otherwise fulfilled by the formal judicial
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See Part III Section (9) (3) on Horizontal Agreements Prohibited per se; Section 10 (3) on Vertical Agreements
Prohibited per se; Section (16) (3) on Prohibition of abuse of dominant position; Section 21 (3) on Revocation of
Exemption. Other fines are under Part IV Subsection (37) (C). Under Part VII on Consumer Protection fines are
under Subsection (46) (2) on Prohibition of unfair Training Practices; Subsection (47) (b) on False or Misleading
Representations; Subsection (48) (2) Display of Disclaimers; Subsection (49) (2) (b) and (49) (2) (c) Prohibition
of supply of defective and unsuitable goods and services; Subsection (50) (4) (b) and 51 (2) on Product labelling,
Subsection (52) (2) (b) among other provisions.

system. This development is in affirmation with Article 118 Subsection (2) (b) of the
Constitution of Zambia No. 2 of 2016 which mandates the Judiciary to consider
alternative forms of dispute resolution when exercising its judicial authority.
Article 118 Subsection (2) of the Constitution of Zambia No. 2 of 2016 states;
……In exercising judicial authority, the courts shall be guided by the following
principles:
(a) Justice shall be done to all, without discrimination;
(b) Justice shall not be delayed;
(c) Adequate compensation shall be awarded, where payable;
(d) Alternative forms of dispute resolution, including traditional dispute
resolution mechanisms, shall be promoted.
Principle B and D gives the constitutional foundation of the CCPT and other existing
Tribunals

in Zambia. Delayed justice, the well-known, frequently used aphorism

in principle B implies that faster justice is better justice. This aphorism has been a
subject of debate and litigation since time immemorial. Godfrey Miyanda v. Matthew
Chaila, a high court judge who had delayed disposing of a case in which Miyanda had
sued the Attorney General conjures relevant learnings. In seeking remedies, Miyanda
wanted a declaration that the refusal by the Justice Chaila to adjudicate or to
determine the said action was wrongful and unconstitutional. In delivering judgement,
presiding judge Justice Earnest Sakala held that a judge cannot be taken to court for
delaying in adjudicating on the case52. Despite the ruling not being in favour of the
52

Godfrey Miyanda V Matthew Chaila. (JUDGE OF THE HIGH COURT) (1985) Z.R. 193 (H.C.) Particulars
of this case were that Miyanda, was a litigant in a civil suit commenced by writ of summons on 10th September,
1981 in the High Court for Zambia entitled 1981/HP/1244- Godfrey Miyanda v The Attorney-General. The
hearing of the action commenced before the Hon. Mr Justice Chaila on 22nd August, 1983. On the same day, the
petitioner closed his case. The defendant who adduced no evidence, then made his final submissions. The plaintiff's
final written submissions were filed on 7th September, 1983. According to the Miyanda (petitioner) the respondent
Mr. Justice Matthew Chaila, refused to adjudicate or to determine the action and to deliver judgment in
reasonable time or at all. Miyanda, claimed that by virtue of the unwarranted and unreasonable delay in
determining this action, the he suffered great emotional distress and anxiety and great inconvenience." In seeking
remedies, Miyanda wanted a declaration that the refusal by the Hon. Mr Justice Chaila to adjudicate or to
determine the said action was wrongful and unconstitutional; and he also sought a declaration that the
respondent's failure to perform his functions, namely refusing or failing to determine the said action was a denial
of justice. The other remedies sought was a declaration that the delay in determining the said action was
unreasonable and in breach of a statutory duty. In delivering judgement, the sitting Judge Justice Earnest Sakala
held that a judge cannot be taken to court for delaying in adjudicating on the case. He also held that the public
had a right to have the independence of the judiciary preserved and that the absolute freedom and independence
of judges is imperative and necessary for the better administration of justice.

appellant, the underlying facts of the case hinged on delayed justice of which Article
118 Subsection (2) (b) of the Constitution Amendment Act of 2016 of the laws of
Zambia addresses. The debate on whether, judges are immune from litigation or not
on delayed disposal of cases varies from jurisdiction to jurisdiction. Canada presents
good insights and two cases can be cited for this purpose i.e. R. v. Askov and R. v.
Jordan. In the case of R. v. Askov53, the appellants were charged with conspiracy to
commit extortion. The trial took place almost three years after the original charges
were laid. The Supreme Court found the delay excessive and unreasonable and ordered
a stay of proceedings. As a result of this precedent, almost 50,000 other criminal
charges in Ontario were dismissed because of “unreasonable delay.” In the case of R.
v. Jordan54, on the other hand, the Supreme Court dismissed the analysis developed
in the Askov case and blasted the culture of complacency towards delay after a simple
dial a dope drug prosecution dragged on for over four years. As a result, the court set
ceilings beyond which a delay is presumptively unreasonable. The courts opined if the
total delay exceeds 30 months in superior courts and 18 months in provincial courts
then delay would presumptively be unreasonable.

Such case law and jurisprudential developments remain key sources of legal reforms.
In the present legal narrative, emphasis is being placed on the need to reduce case
processing time and increase efficiencies across all cases. In the milieu of competition
and consumer protection which is relatively a new phenomenon in Zambia, the
Judiciary has defined and appreciated their role in dispensing competition and
consumer related cases. This is supported by a statement made by the former Deputy
Chief Justice Hon. Justice Marvin S Mwanamwambwa, during a workshop for
Supreme Court Judges organised by the CCPC55. He said;
“The need to put in place correct judicial precedents as well as timely and
judicious conclusions of cases dealing with consumer protection and
competition issues cannot be over-emphasized. For this reason, yourselves, as
honourable Judges are invaluable participants in the evolution of this

53
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Training Supreme Court Judges on Competition Policy and Law 26-27 Protea Chisamba, 2017
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relatively novel area of the law; hence the need for you to be enlightened on
the conceptual framework of competition and consumer protection laws.”
And alternative forms of disputes as expressly expounded in the aforementioned
principle D of Article 118 Subsection (2) of the Constitution Amendment Act of 2016
of the laws of Zambia remain key pillars to contribute towards developing correct
judicial precedents and judicious conclusions. The CCPA, under Section 67 establishes
CCPT as an alternative platform for settlement of competition and consumer cases.
The main function of CCPT, as provided for under Section 68 of the Act, is to hear any
appeal made to it against decisions made by CCPC 56. The Tribunal is also granted
authority to perform such other functions as assigned to it under the Act or any other
law57. This gives room for the Tribunal to also preside over cases that have not
originated from appeals against the decisions of CCPC. In addition to the powers
provided for under the CCPA, the Tribunal’s decisions are guided by Section 31 of the
Statutory Instrument No 37 of 201258. Section 31 (1) states;
A decision of the Tribunal shall be in writing and shall contain the following…(a)
the finding of the Tribunal on each issue of fact or law raised in the proceedings.
The emphasis on the need for the Tribunal to base its decision “on each issue of fact
or law raised in the proceedings” entails that the tribunal cannot make decision
outside what has been presented before it by the disputing parties. This entails that
the institutional designs adopted is that of a bifurcated integrated agency
model, where the first level of adjudication is done by the competition authority, with
the Tribunal coming in on appeals59. Drawing on the strengths and limitations of such
systems, Fox and team60 indicate that where courts are weak the bifurcated or
integrated agency/tribunal models have some significant advantages. On the other
hand, where courts are strong, independent, honest, and efficient, the bifurcated
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judicial model has some significant advantages61. The inclusion of principle D in the
Zambian Constitution, therefore, validates the reasoning that the judicial system in
Zambia faces challenges and alternative dispute mechanisms that are otherwise
fulfilling the void. It must, however, be noted that, in jurisdictions that have adopted
bifurcated agency/tribunal models, experiences reveal the importance of ensuring that
the members of the adjudicative tribunal have substantial legal and economic
expertise of a consistent and continuous nature62.
Section 67 of the CCPA gives effect to the establishment of the Tribunal and dictates
that the members, who are appointed by the Minister responsible for commerce, shall
be five. Among the conditions prescribed by the Act indicate that;


There should be a legal practitioner of not less than ten years’ legal experience,
who shall be the Chairperson;



There should be a representative of the Attorney-General, who shall be the
Vice-Chairperson; and



There should be three other members who shall be experts, with a minimum
of five years’ experience and knowledge in matters relevant to the Act.

The aforementioned requirements expressed in the CCPA under Section 67
demonstrate deliberate efforts made to ensure there is hybrid of legal and auxiliary
expertise to preside over Tribunal matters. The questions that, therefore, ensues is
whether these parameters are sufficient enough to safeguard the efficacy of the
Tribunal. Between October, 2012 and December 2014, 85 appeal cases had been filed
with the CCPT Secretariat, with about 75 percent of them being consumer-related63.
CCPT passed 11 judgments, 12 appeal cases were withdrawn from the Tribunal as a
result of both parties (CCPC and clients/companies/consumers) agreeing to settle the
matters outside the Tribunal, while 9 cases were voluntarily withdrawn. Whether the
cases heard and determined were speedily and inexpensively disposed of as envisioned
under Section 71 (b)64of the CCPA, is a subject of another chapter in this paper. The
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prosecution of a case (the take-off) does not always or regularly tell us much about the
effect of the case on society (the landing)65. Nor does an aggregate tally of activity
provide insight into the doctrinal signiﬁcance of individual matters, especially “small”
cases whose inﬂuence on jurisprudence exceeds their seemingly modest economic
stakes.
Undeniably, the efficacy of Tribunals and the legal input are essential in the
dispensation of justice. Sacrificing legal input or no giving weightage would impair
their efficacy and effectiveness66. It is clear from the Zambia context that the powers
to appoint the Tribunal are vested in the Minister of Commerce and the Office of the
Attorney General seconding an officer who assumes the position of Vice Chair.
Whereas a threshold of 10-year experience has been given for the Chairperson,
Ministerial appointments are essential but are not immune of having appointments
based on political patronage and appeasement. India’s S.P Sampath Kumar v Union
of India 67 decision presents key fundamental lessons which the Zambian jurisdiction
can draw from. It was held in this case that the appropriate rules should be made to
recruit members, vice Chairman and Chairman of the Tribunal after consulting the
Chief Justice. Similarly in the Zambian jurisdiction, it is important to ensure that the
powers of the appointment vested in the Minister are vetted by the Chief Justice or the
Judicial Service Commission as it is the case with the Lands Tribunal and Tax Appeals
Tribunal (TAT). This entails having a procedural provision in the CCPA that requires
that once the Minister appoints the Tribunal, the names should be sent to the Chief
Justice or the preferred institution for consideration and endorsement. This will be a
great step towards giving the required legal weightage to the appointment system and
process. With this established, it is important to understand on the extent to which
Tribunal decisions have been sound.
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ADMINISTRATIVE JUSTICE – OVERSIGHT OF SUPERIOR COURTS ON
TRIBUNALS

As established, adjudicative tribunals are specialised governmental agencies
established to implement legislative policy.68 Some public boards and public decision
makers also have had powers of decision making conferred upon them by statute.69
Such powers of decision making are conferred upon administrative tribunals, boards
or other decision makers in order to provide a more expeditious, less formal and
sometimes less expensive method than the courts for resolving certain types of
disputes or issues.70
Notably, most tribunals are required, by common law or statute, to follow some basic
rules of procedure. The procedure to be followed by a tribunal may be found in the
enabling statute or related regulation and in rules, guidelines, or directives formulated
by the tribunal. Procedures may also be set out in a notice issued for a particular
proceeding or they may be a matter of unwritten tribunal policy or practice.71 When
there is breach of these procedures, however, judicial review can be institution through
the higher courts. Further, a legal decision can be overturned through the appellate
process, as higher court have power to reverse the lower court decision entirely or in
part.72
Courts have supervisory jurisdiction over the actions of public tribunals. 73 Parties
affected by decisions of tribunals, may appeal to court to have the administrative
decision reviewed. This is called judicial review.74 There are two broad categories of
judicial review: procedural judicial review and substantive judicial review. Procedural
judicial review involves an allegation that an impugned administrative decision was
reached in a manner not in compliance with procedural fairness.75 This may mean that
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here was a denial of natural justice, or the decision was otherwise procedurally
unfair.76 Substantive judicial review challenges the decision itself, either on the basis
that the decision-maker in question did not have the power to make the decision he or
she purported to make. This may mean that one acted outside his or her jurisdiction
or on the basis that the decision was either incorrect or unreasonable.77
In Zambia, there are situations where the tribunal rulings have been overturned by the
highest court of record, the Supreme Court. Below are the key cases that have been
heard at the highest court structure in Zambia, the Supreme Court. And key to note is
that the prescribed standard for appeal process for cases emanating from the tribunal
is as per ordinary standard. Firstly, when a disputant receives an unfavourable
decision from the tribunal, he or she may appeal that decision to the High Court78 and
all the way to the Supreme Court.79 This involves formally filing a notice of appeal with
a lower court, indicating one's intention to take the matter to the next higher court
with jurisdiction over the matter and then actually filing the appeal with the
appropriate appellate court.80 The appealing party files a petition for a writ of
certiorari, a formal request for the higher court to review the lower court's decision. 81
If certiorari is granted, the tribunal provides the higher court with a record of all prior
proceedings.82

CCPC v. Tokyo Vehicle Limited.83
This case stemmed from the sale of a defective brand new Massey Ferguson tractor by
Tokyo vehicles limited in May 2012. This was at a cost of one hundred and sixteen
thousand four hundred kwacha (K 116, 400.00.) The board of Commissioners
adjudicated the matter under section 49 (1) of the competition and consumer
protection act no. 24 of 2010, and issued directives to the effect that, “Tokyo vehicles
limited be ordered to refund the consumer the total cost of the tractor, being K 116,
400.00.” Tokyo vehicles appealed the decision of the board to the competition and
76
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consumer protection tribunal, which found in favour of Tokyo vehicles on the basis
that the Commission should have proved the case beyond reasonable doubt,
considering that section 49 (1) aforesaid, was a criminal provision.
This decision was appealed by Commission to the high court which ruled in favour of
the Commission. In turn, Tokyo vehicles appeal to the supreme court, which found,
inter alia, that, where a contravention of section 49 (1) has been established, the
commission may impose an administrative sanction under subsection (3) and (4) of
the act, as such the judgment of the commission was upheld.
This particular case took over six years to be concluded which was, however, a long
time. However, the clarity that has been given to the relevant sections of the act was
necessary in ensuring better interpretation of any future unfair trading practices of a
similar nature. It also entailed that the decision of the tribunal to entertain matters of
criminal jurisdiction was ultra vires.
Puma energy Zambia plc vs CCPC84
The genesis of this matter stems from a conditional approval by the commission to BP
Africa’s takeover of Castrol Oil Corporation in 2001, requiring the maintenance of an
independent distributor of Castrol branded products in Zambia, for the enhancement
of competition. Dana Oil Corporation was identified as a suitable independent
distributor of the Castrol oil products but along the way on 23rd may, 2002 and 4th
June, 2002 BP Africa and Danatech investment limited (“dana oil”) entered into a
distribution agreement so as to meet the condition precedent, and the same was
approved by the commission.
Following the acquisition of BP Zambia by Puma Energy, it was reported that BP Africa
began selling the products to Dana through puma energy and puma energy was
advertising itself as a Castrol products distributor in Zambia. Contrary to the
conditions that were given for approving the merger in conformity with section 31(h)
of the competition and consumer protection act.

The Board found Both Puma Energy and Dana wanting and fined them 2% and 0.1%
of their turnover respectively. They individually appealed to the tribunal, which found
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the case in their favour. The Commission appealed to the high court, which found in
favour of the Commission in relation to the puma case; and in favour of Dana as
regards the Dana case. In turn Puma appealed to the Supreme Court and the Supreme
Court upheld the decision of the Board. By Puma energy’s 2011 turnover, the 2% fine
translated into the sum of fifty one million two hundred, ninety two thousand, two
hundred and twenty kwacha (K 51, 292,220.00.)

CCPC vs Omnia fertilizer Zambia limited and Nyiombo Investment
Limited 85
On 16th October, 2012, the Commission conducted a dawn raid at Omnia’s premises in
Lusaka and collected various items of evidence; prior to issuing Omnia with a notice
of investigation informing them that investigations had been instituted against them.
When the notice of investigation was subsequently issued to them, Omnia did not
respond to the notice of investigation but instead appealed to the competition and
consumer protection tribunal against the notice of investigation.
Subsequently, the Board of Commissioners rendered its decision , prompting Omnia
make an application before tribunal; pursuant to rule 19 (1) of the competition and
consumer protection tribunal rules, 2012 that the Commission acted in contravention
of the act when it proceeded to investigate and render its decision in a matter which
had been appealed against to the tribunal.
The tribunal found in favour of Omnia and the matter went through appeal all the way
to the Supreme Court; which were held to the effect that the act mandates the
Commission to investigate and arrive at a decision. It is only at this stage that a party
aggrieved with the decision can appeal to the tribunal. In this regard, Omnia was
granted leave to appeal to the tribunal against the decision of the board of
commissioners dated 26th April, 2013.
Therefore, the three cases which have been appealed all the way to the highest court of
record have been decided in favour of Commission. The decisions of the tribunal have
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been squashed. This, development, therefore questions the quality of the decisions
made by the tribunal on the subject matter.

THE ROLE OF THE CCPT IN PROVIDING SPEEDY ADJUDICATION
The introduction of the adjudicative model under the CCPA is founded on the need to
speedily and inexpensively dispose of cases. This development is in affirmation with
Article 118 Subsection (2) (b) of the Constitution (Amendment) Act No. 2 of 2016
which mandates the Judiciary to consider alternative forms of dispute resolution so as
to expedite disposal of cases86. In addition to the functions of the Tribunal of hearing
appeals, the adjudicative body has power under Section 71 of the CCPA to take any
other course which may lead to just, speedy and inexpensive settlement of any matter
before it.
The appeal process
The appeal process, as in figure 1, begins with an aggrieved party of the decision of the
CCPC filling a notice with the Tribunal secretariat within 30 days from the date on
which the order or direction was made87. The secretariat may, at any time after
receiving the notice of appeal or an application, require the appellant to furnish a
statement detailing the grounds of appeal and any relevant facts and contentions. 88
The appellant is expected to send copies of the requested information not more than
14 days from the date the request was made. The chairperson, under Statutory
Instrument No. 37 is permitted to dictate a lesser timeframe. Having received the
requested information, the secretariat is expected to furnish the respondent with a
copy of the statement and both the applicant and respondent are also expected to be
86
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notified of the date and place of hearing. The notification should not be more than 14
days from the date of the hearing89. And the law permits parties served with a notice
to apply to the secretariat for the alteration of the date of the hearing.
Table 1: Summary of the appeal stages and the indicated statutory
timeframes
APPEAL STAGES

STATUTORY TIMEFRAME

1) Appeal to the Tribunal (Appellant

Within 30 Days (Section 2 of SI

challenges the decision of the CCPC

No 37 of 2012)

by invoking Section 68 (A) of CCPA)
2) Detailed Statement Requested
from

Appellant

(Statement

detailing the grounds of appeal

Within 14 days from date of request
(Section 7 (1) & (2) of SI No 37 of
2012)

Section)
3) Copy of Statement Submitted to
Respondent

No

timeframe

specified

for

transmitting and receipt (Section 7
(3) of SI No 37 of 2012)

4) Notice of the Date, Time and

Notice to be issued at least 14 days

Place of Hearing of the Tribunal

from the date of hearing (Section 8
(1) of SI No 37 of 2012)

5) Alteration of the Date of Hearing
(parties served with a notice for

No timeframe specified (Section 8
(2) of SI No 37 of 2012)

hearing can apply for the alteration
of the date of the hearing).
6) Hearing

of

Appeal

by

Tribunal

the

Within 60 days of receiving a notice
of appeal or an application (Section
9 of SI No 37 of 2012)

7) Proceedings or Trial

No timeframe indicated

8) Decision of the Tribunal

Within 60 days after hearing the
appeal and application (Section 31
(2) of SI No 37 of 2012)

Source: Authors compilation
Setting clear time limits for review of fillings and the determination of appeals is
necessary90 if fluidity to the process is to be attained. Specific timeframes should take
into account the need to for adjudication of the claim to take place within the specified
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time limit91. The limits of lodging and deciding appeals must be short92. An attempt
has been made in the CCPA and the Statutory Instrument No. 37 of 2012 to define the
parameters for cases to be disposed of. Whereas timeframes have been expressly
indicated under stages 1, 2, 4, 6, stage 3, 5 and 7 do not have specific timeframes. Under
stage 3, the secretariat is expected to share copies of the statement or grounds of
appeal to the respondent. Therefore, absence of a clearly indicated timeframe on when
the secretariat should transmit the statement to the respondent weakens the intended
procedural law process. Secondly, stage 7 involves trail or hearing the main matter.
The law is silent on the time it should take and therefore this could be the reasons why
cases take longer periods.
The aforementioned scenario is further affected by the absence of a specified
timeframe for the respondent to acknowledge receipt of the statement. Although this
specific issue is addressed at stage 4 when the Tribunal issues a notice of the date, time
and place of hearing, it still remains imperative to have a timeframe defined at stage 3
as this will strengthen procedural requirements. This also applies to stage 5. Granting,
either an appellant or respondent, permission not to appear at the specified hearing
time due to justified reasons is founded within the periphery of natural justice and the
right to be heard. However, the narrative to the respective provision i.e. Section 8 (2)
of SI No 37 of 2012 will also require strengthening. The Article in its current form as it
reads “a part served with the notice referred to in sub rule (1) may apply, in writing,
to the secretariat for the alteration of the date of the hearing”, creates another layer
of extended procedure which could have an effect on the length of the case. Every
notice of a hearing is issued at least 14 days before the hearing of the case as indicated
in stage 4. And if an application for alteration by either of the parties to the dispute is
granted by secretariat, there is no provision which explains when and how the new
date for sitting will be decided on. This, therefore, calls for the need to strengthen the
provision on alteration by having an express timeframe indicated on when the case
should be heard.
The other debatable issue is on the timeframe for hearing an appeal and the timeframe
for disposing or determining an appeal. Section 9 of SI No 37 deals with hearing of
appeals and expressly states that;
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“The Tribunal shall sit at such place, and times as the chairperson may
determine, within sixty days of receiving notice of appeal or an application
referred to in Part II.
Part II deals with application procedures and timelines indicated in Table 1. Section
31 (2) deals with decision or determination of the Tribunal and states:
32 (b) the decision shall be made by the tribunal within sixty days after
the hearing the appeal or application.
In other provisions, the maximum timeframe given is 60 days, bringing the total
number of days to 120. Therefore, with this in mind, it will be important to understand
the average length each case takes.
Case timeframe
This analysis, attempts to document the average length of cases from filling to disposal
date. Understanding the broader picture based on filling and disposal date is key in
developing a frame for qualitative analysis to be based on legal requirements and
nomenclature of Section 9 and 31 of SI No 37.
Therefore, properly documented reports were reviewed to arrive at a frame for
analysis. From the Annual reports reviewed, it was concluded that only 2016 and 2017
had detailed information on the number of active, pending and disposed cases.
Secondly, it was observed that before the enactment of the CCPA of 2010, there was
only one appeal case that was recorded between 2019 and 2010 the Lipimile and
Another v Mpulungu Harbour Management Ltd.93 This case initially came up on 1st
September, 2005, through the High court all the way to the Supreme Court. At the
Supreme Court, judgment was only passed on 23rd July, 2008. Therefore, while taking
into account this timeframe which represents about 34 months and about 996 days, it
will be important to test whether the average duration of cases under the new legal
regime from date of filling to date of disposal is significantly greater than the indicated
34 months. Secondly, it is clear based on the indicated KPIs of the tribunal that they
endeavored to dispose of cases within six (6) months. The cited reasons for this target
is to have cost, intensity and contingency risks such as life and missing documents.
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The hypothetical question therefore is that, if the average duration
was significantly greater than 6 months, then the tribunal had not
achieved its estimated 6 months target indicated in its KPIs for
disposal of cases.

The information was, therefore, transposed through excel based on the case number,
filling and average disposal dates as provided below.
Data on duration (from date of initial hearing to date of disposal) was collected from
2014 to 2017. And results from this data are presented below;
Summary Statistics:
Table 2: Summary Statistics
Duration in Months
Mean

11.08333

Standard Error

1.498691

Median

11

Mode

15

Standard
Deviation

7.342057

Sample
Variance

53.9058

Kurtosis

-0.23064

Skewness

0.710904

Range

24

Minimum

3

Maximum

27

Count

24

Source: Authors Compilation (2020)
Table 6 presents the summary statistics on the initial analysis on the duration of cases
based on the 24 cases sampled. It revealed that the maximum number of months it
took the tribunal to disposed-off a case was 27 months while the minimum was 3
months with an average duration for disposal of cases of 11 months and a standard
deviation 7 months. This, when compared to the average duration of 34 months

recorded under the Lipimile and Another v Mpulungu Harbour Management Ltd, a
case which happened before the introduction of the Tribunal, shows that there has
been significant improvement in the time it takes to dispose of cases.
Further, in order to understand whether the average duration (i.e. from date of
hearing to date of disposal of cases) was significantly greater than 6 months, the
following Hypothesis Test was conducted;
Hypothesis:
𝐻0 : 𝜇 ≤ 6
𝐻𝑎 : 𝜇 > 6
Table 3: Summary of results: Hypothesis testing
t-Test: One Sample
Duration
Mean

11.08333

Variance

53.9058

Observations

24

Hypothesized Mean

6

df

23

t Stat

3.391849

P(T<=t) one-tail

0.001254

t Critical one-tail

1.713872

Source: Authors Compilation (2020)

The table above presents the results from the Hypothesis that was done using
Microsoft excel version 2013.
Test Statistic:
𝑥̅ −𝜇

The test statistic under 𝐻0 was given as 𝑡𝑛−1 ~ 𝑠

⁄ 𝑛
√

.

(Assuming the population duration measurement are independent and normally
distributed)

Therefore, from Table above the results showed that the T-Statistic 𝑡 = 3.392
Since the calculated t-value is greater than the critical t-value and the p-value
0.001254 is less than the 5% significance level, Ho is rejected.
In conclusion, since the 𝑡 (3.392) > 1.7138 or P-value is less than 0.05, we reject the
null hypothesis and conclude that at 𝛼 = 5% , the average duration of cases is
significantly greater than 6 months.
However, despite this development, it is important to note that there has been a
downward trend in the disposal of cases which entails that sign of things improving
over time. See figure below.
Figure 1: Trend Analysis of disposal of cases over-time
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This trend analysis is further underwritten by the figure below which shows that the
gap between the date of initial hearing and that of disposal is reducing over time.

Figure 2: Trend Analysis of duration of cases over-time
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However, from the hypothesis test that was conducted, the average duration of cases
is still statistically greater than I80 days (6 Months). The factors leading to this
development could hinge on a number of reasons. Among these could include,
unnecessary adjournment induced by disputing parties, absence of specified
timeframes at certain stages of the appeal process as highlighted above. Absence of a
full-time secretariat of the Tribunal is also another challenge. According to the head of
the Tribunal secretariat, both the Tribunal and secretariat operate on a part-time basis
and this has an effect on the operational efficiency of the Tribunal. Further, the
Tribunal secretariat indicated that delays are also caused by some parties appearing
before the Tribunal who have the tendency to file documents late and this
unnecessarily causes applications for adjournments from opposing parties resulting in
delays.

Conclusion
The introduction of the CCPT represents a profound change in adjudication of
competition and consumer-related disputes. And evolution of this dispute settlement
mechanism, just like any sound legal regime, is a product of administrative law which
define the relevance and parameters required for this and other adjudicative bodies to
perform their function. Therefore, given that the establishment of the tribunal is
framed within the contours of administrative law requirement and the evolving
dispute settlement legal procedures which are quasi-judicial in nature, ensuring that
the decision of the tribunal are of legal mind is inevitable. Notably, decisions of the
tribunal can be appealed to the High Court94 and all the way to the Supreme Court.95
It is clear that the court’s supervisory jurisdiction over administrative tribunals is
inherent in any system governed by the rule of law, and thus this partly affirms that
the existing legal regime was sufficient to support performance of the tribunal.
Measured on the number of CCPT decisions which have been upheld or dismissed by
the Supreme Court, it is clear that all the cases which have been appealed all the way
to the Supreme Court have been dismissed. This questions the quality of Judgements.
Further, the calculated the disposition times of published decisions of the CCPT from
2014 to 2017 shows that the average duration of disposal of cases was 11 months, a
value significantly higher than the envisaged target of 6 months as envisaged in the
Key Performance Indicators (KPI) for the CCPT. However, there seem to be
improvement overtime as the duration of cases have been improving
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