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THIS WEEK’S Monday Opinion 
examines the Children’s Code 
Act, No.12 of 2022, a recently 

enacted piece of law. For the first time 
in the country’s history, there is a 
comprehensive piece of law governing 
children (persons below the age of 18), 
thanks to this statute. Briefly stated, 
Zambia has been a signatory to both 
the United Nations Convention on the 
Rights of the Childand the African 
Charter on the Rights and Welfare of the 
Child since 1991 and 1992, respectively. 
The adoption of efficient legislative 
and administrative measures to 
advance and promote children’s rights 
is required under these international 
and regional accords. Given that these 
Treatieswere ratifiednearly 30 years 
ago, the enactment of the Children’s 
Code Act has been long overdue.

The Children’s Code Act is a 
progressive piece of legislation that, if 
properly implemented, will address a wide 
range of concerns affecting children. For 
the purposes of this week’s article, I will 
briefly highlight five (5) key overarching 
areas under the Act.

1. Thecodificationof various pieces 
of law governing children into a single 
comprehensive document.

Prior to the enactment of the Children’s 
Code Act, laws regulating children 
were spread across severalstatutes – 
the Legitimacy Act, the Juveniles Act, 
the Adoption Act, the Affiliation and 
Maintenance of Children Act, to mention 
a few. The net effectis an overlap of 
provisions, and in some instances 
inconsistencies among the provisions. 
Through the Children’s Code Act,these 
laws are not only harmonised into a single 
document for easier coordination, but 
also revised to reflect the current socio-
economic needs of children in the current 
legal order.

2. The upholding of the core principle 
of the ‘best interest of the child’ in any 
decision or matteraffecting children. 

The overreaching theme emerging 
throughout the Act is the idea of upholding 
the principle of the best interest of the 
child. In all matters affecting children, be 
it in maintenance, affiliation or custody 
proceedings, criminal proceedings, 

providing for their socio-economic 
and physical needs, affixing parental 
responsibility, adoption or foster care, the 
primary consideration should be the best 
interest of the child. However, it is worth 
noting that the Act does not expressly 
define what constitutes ‘best interest of the 
child’.While the best interest of the child is 
subjective and discretionary, it would have 
been, nonetheless desirable for the Act to 
include this definition to categorically affix 
a higher standard of responsibility when 
it comes to children as 
opposed to leaving it to 
the discretion of judicial 
and administrative 
bodies.

3. The introduction of 
socio-economic rights of 
children. 

The Act introduces 
a number of justiciable 
socio-economic rights 
including but not limited 
to the right to education, 
health care, social 
protection/social services, 
the right to leisure and 
recreation, protection from child labour, 
protection from harmful cultural practices 
such as child marriage and female genital 
mutilation.This is unprecedented and 
progressive considering that the Zambian 
Bill of Rightsdoes not provide for socio-
economic rights thereby rending them non-
justiciable before the Zambian courts.

4. The operationalisation of the 
Children’s Court and the expansion of the 
jurisdiction of the Juvenile’s Court.

While the Children’s Court was 
established as a specialised division of 
the High Court through the Constitutional 
amendment of 2016, the court has 
not been operative as matters dealing 
with children are often dealt with under 
the general or family divisions of the 
High Court. The Act makes it a point to 
categorically spell out which matters will be 
dealt with by the Children’s Courtincluding 
matters concerning the infringement of 
children’s rights, adoption, foster care, and 
hearing appeals againstthe decisions of 
the Juvenile court. 

Moreover, the Act expands the 
jurisdiction of the Juvenile Court (the 

subordinate court sitting for the purpose 
of hearing matters involving children) to 
include not only criminal proceedings 
(as was the case in the now repealed 
Juvenile’s Act) but also, civil proceedings 
relating to affiliation, maintenance, and 
custody of children as well as proceedings 
in respect of children in need of care and 
protection. 

It is hoped that by having these 
specialised courts, efficiency will be 
enhanced in dealing with mattersinvolving 

children, justice will be 
better achieved,and it will 
ease the current backlog 
faced by the general 
division of the court.
However, while the Act is 
clear on the procedural 
rules on court proceedings, 
it will be good, as a 
recommendation, to 
further provide for statutory 
regulations that will provide 
detailed and elaborate 
procedures that will 
enhance the operations 
of the Children’s and 
Juvenile’s Court.

5. The enhancement of juvenile justice
The Act has introduced what are known 

as ‘diversion options’ for children in conflict 
with the law as the first measure of resort 
or ‘punishment’, as opposed to other stiffer 
measures such a reformatory, probation, 
or custodial order. These options include 
reprimand by a law enforcement officer, 
mediation, diversion programmes, 
mediation, family group conferencing or 
restitution.The rationale being, the ultimate 
goal when dealing with children should 
be restorative justice and rehabilitation, 
and to reduce, as much as possible, the 
possibility of throwing them into the already 
flawed criminal system and consequently 
creating a vicious cycle of habitual 
offenders.
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